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CONFISCATION OF ENEMY PRIVATE PROPERTY 

The large amount of enemy private property in the custody of 
the Alien Property Custodian has given rise to numerous suggestions 
as to the disposal of the property. Among others, the suggestion has 
been made that the proceeds derived from its sale be used to pay 
the claims of American citizens against the German government, leav- 
ing the German owners to look to their own government for reim- 
bursement, that government to retain for this purpose the proceeds of 
American private property in Germany. While there is a certain 
rough equity in the suggestion, the claims will probably not offset 
each other, with the result that certain private citizens may suffer a 
practical confiscation of their property. The final disposition of the 
enemy property will doubtless be determined by the Peace Conference 
or by our Congress, and in the solution of the matter consideration 
probably will be given to the possible effect of a policy of confisca- 
tion, appropriation or forced sale upon the security of foreign invest- 
ments generally, to which American citizens are being encouraged to 
devote renewed energy. In the meantime, it may be in order briefly 
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to review from the standpoint of international law the status of 
enemy private property in time of war. 

In Roman times and in the Middle Ages, it was established practice 
to confiscate the private property of enemy subjects both in conquered 
territory and at home. Up to the French Revolution, indeed, it was 
considered one of the normal aims of war to enrich the State and 
impoverish the enemy by despoiling his individual subjects in con- 
quered territory. 1 That political and social upheaval gave official 
birth to the new theory, foreshadowed by Montesquieu and Rousseau, 
that war is primarily a relation between State and State, that individ- 
uals are enemies only accidentally and that their private property in 
conquered territory should be immune from capture and confiscation. 
Whatever legal inaccuracy this theory of the relation of individuals 
to the enemy State may contain, modern codes of land warfare have 
incorporated this humane rule, 2 although the loose and discretionary 
practice involved in requisitions and contributions still gives consid- 
erable scope for deviation from the principle of immunity. With 
respect to private enemy ships at sea and contraband goods even under 
a neutral flag, modern practice still regards their seizure and confisca- 
tion as lawful. The traditional policy of the United States to bring 
about the immunity of enemy ships was negotiated into treaties by 
Franklin, Jefferson and Adams, and by Secretary Fish, 3 and has been 
re-enunciated on various occasions by different secretaries of state. 4 
It was incorporated in the Instructions to the American delegates to 
the first Hague Conference, and has had the endorsement of the 
Institute of International Law 5 and of much authoritative opinion. 
The British unwillingness, however, to surrender such a formidable 
weapon is perfectly comprehensible. 6 

Private enemy property in conquered territory having reached in 
principle the status of immunity from confiscation, a fortiori private 
enemy property found in one's own territory on the outbreak of war 
should enjoy similar immunity. It is only on the implied assent of 
nations, however,— at least, up to the first Hague Conference— and 
on a uniformity of modern practice, that a rule of international law to 
this effect can be predicated. In ancient times, doubtless such prop- 



Bentwich. The Law of Private Property in War (London, 1907) 10. On the 
rigor of the Roman law, see L. 51 D. de acqu. rer. dom. I, 12, par. D. de captiv. 

2 See Articles 20-22 of the Instructions for the Government of the Armies of 
the United States in the Field, General Orders No. 100. 

'Treaty with Prussia, Sept. 10, 1785, art. 23, 2 Malloy, Treaties, 1484; treaty 
with Italy, Feb. 26, 1871, art. 12, 1 Malloy, 972 (covering all enemy goods, not 
contraband). 

4 See 7 Moore, Digest of Int. Law, sec. 1198. 

5 Annuaire, 1877, p. 138. 

•Excellent accounts of the British point of view may be found in Hall, Int. 
Law (6th ed.) 437 ff. and Bentwich, op. cit. 79 ff. 
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erty was confiscable, and some modern dicta support the bare power 
to confiscate. 

Article 41 of Magna Carta tempered the Draconian rule of confis- 
cation by a grant of immunity to the goods of foreign merchants, 
subject to reciprocity. 7 On the continent, however, the rule of 
immunity has been more unreservedly accepted in theory and in 
practice 8 than it has been in England and in the United States, where, 
until the early part of the nineteenth century, occasional judicial dicta 
may be found sustaining the power in theory if not in practice, though 
since that time its exercise has become obsolete. In Ware v. Hylton, 9 
in discussing a Virginia statute of 1777 confiscating the debts due by 
Americans to British subjects, Justice Chase said: "It appears to me 
that every nation at war with another is justified by the general and 
strict law of nations to seize and confiscate all movable property of its 
enemy (of any kind or nature whatever) wherever found, whether 
within its territory or not." A dictum of Marshall, CJ. in Brown v. 
The United States 10 is to the same effect. Partly on the strength of 
these cases, some American and English writers have admitted the 
power of the State to confiscate enemy private property, though 
pointing out the obsolescence of its exercise and condemning the 
practice. 11 Wilson, J. in the Ware case characterizes the confiscation 
of debts — and other property is not distinguishable in principle — as 
"disreputable." Chancellor Kent 12 considered it a "naked and impol- 
itic right, condemned by the enlightened conscience and judgment of 
modern times." The only two instances of its exercise in the nine- 
teenth century are that of Denmark in 1807 confiscating private debts 



7 "And if such (merchants) are found in our land at the beginning of the war, 
they shall be detained, without injury to their bodies or goods, until information 
be received by us... how the merchants of our land found in the land at war 
with us are treated; and if our men are safe there, the others shall be safe in 
our land." See McKechnie, Magna Carta, 464 ff. 

8 2 Rivier, Principes du Droit des Gens (Paris, 1896) 318. Heffter, Das 
europdische Volkerrecht (8th ed. by Geffcken) 287. 

9 (1798, U. S.) 3 Dall. 199. See the note of the editor on this and other cases 
in Scott's Cases on International Law, 486-488. 

10 (1814, U. S.) 8 Cranch, no, Scott's Cases, 486. See also Miller v. United 
States (1870, U. S.) 11 Wall. 268, to the effect that constitutionally Congress has 
the power to confiscate enemy property under the express grant of power to 
"make rules respecting captures on land or water." 

"Wheaton, Elements of Int. Law (5th Eng. ed. by Phillipson) 417 ff. Hall, 
op. cit., 431 says such property "may be said to enjoy a practical immunity from 
confiscation," but he adds that "it would be unsafe to declare that [confiscation] 
is not generally within the bare rights of war." Dr. Lushington in The Johanna 
Etnilie (1854, Adm.) Spink's Prize Cases 12, 14, said: "If the property was on 

land, according to the ancient law, it was also seizable That rigour was 

afterwards relaxed. I believe no such instance has occurred from the time of 
the [Revolutionary] war to the present day." 

12 1 Commentaries, 64. 
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due to British subjects as a measure of retorsion, 13 and the Confed- 
erate Act of 1861, an act, generally condemned, 14 of a desperate 
belligerent body, straining every possible power, and not of a regu- 
larly constituted State. We may regard as special penal statutes the 
Acts of Congress of 1861 and 1862 (12 St. at L. 319 and 589) which 
undertook, as a punishment for what was deemed to be treason, to 
confiscate the property of those persons actively engaged in the Rebel- 
lion. Thus confiscation may now be regarded as entirely obsolete in 
practice and condemned in theory by universal public opinion. A 
Hague convention of 1899 categorically provides that "private prop- 
erty cannot be confiscated." 15 The practice of confiscating enemy 
ships in port at the outbreak of war persisted longer than the confis- 
cation of terrestrial property, but since the Crimean War no instance 
of its exercise is known. Modern naval codes and the Hague con- 
ventions alike have abolished the privilege of confiscation. 16 

The Alien Property Custodian on November 14, 1917, published in 
the Official Bulletin 17 the following announcement: 

"The purposes of Congress are to preserve enemy owned property 
in the United States from loss and to prevent every use of it which 
may be hostile and detrimental to the United States. The duty of 
the Alien Property Custodian is to protect the property of all owners 
under legal disabilities to act for themselves. When a license to 
permit enemy owned business is not granted, the Alien Property 
Custodian exercises the authority of a common law trustee; there is 
no thought of a confiscation or dissipation of property thus held 
in trust." 

Whatever disposition may, therefore, be made of the private enemy 
property now under sequestration in the United States, it is hardly 
likely that it will be confiscated. 

E. M. B. 



^ "This is explained by Latifi, Effects of War on Property (London, 1909) as 
"justified by the gravest provocation to an unoffending nation. In time of peace, 
the British fleet had swooped upon the Danish ships of war and made them its' 
prey, and when, in consequence, war broke out, an Order of Council condemned 
all the Danish vessels found within British waters as droits of admiralty" (p. 47). 
Lord Ellenborough in Wolff v. Oxholm (1817, K. B.) 6 M. '& S. 92, Scott's Cases, 
496, said of the Danish act, "that the practice of Europe in refraining from the' 
confiscation of debts had become so general that confiscation must be considered 
as a violation of the public faith." See also Hangar v. Abbott (1867, U. S.) 6 
Wall. 532, Scott's Cases, 500. 

"See Lord Russell to Acting Consul Cridland, (1862) 62 State Papers, No. 1, 
108, quoted by Hall, op. cit. 434. 

18 Hague Convention VI of 1907, arts. 1-5, Wheaton, op. cit., 422-424. But see 
The Chile (1914, P.) 31 T. L. Rep. 3 and The Mowe (1914, P.) 31 T. L. Rep. 46. 

" Second Convention, art. 46. 

17 November 14, 1917, No. 159, 1. 



